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OPINION

Factual Background

In July 1992, the Appellant became pastor at Round Mountain Baptist Church in Fentress
County wherethe victim and her family attended services. At thetime, the victim was seven years



old. The Appellant and his family lived two houses down from the victim’'s family. The two
families became very close, often spending time together in and outside of church. The victim and
her brother regularly visited the Appellant’ s home and affectionately referred to him as Papaw Art.
Approximately two years later, the Appellant left Round Mountain Baptist Church and began
Lighthouse New Beginning Church. The victim and her family followed. The close relationship
between the families continued, with thevictim, her brother, and her mother visiting the Appellant’s
family almost daily. The victim, sometimes alone and sometimes with her brother, helped the
Appellant cut firewood and helped him clean the laundromat where he worked.

In the summer of 1993, between the victim’s third and fourth grade years of schooal, the
Appellant began to inappropriately touch thevictim. On multiple occasions, while shewassleeping
or lying down, the Appellant would either touch her intimate parts or put his fingers inside her
vagina. She stated that, except for one occasion, she always pretended to remain asleep because she
was afraid to open her eyes. Thevictim described incidentswhich occurred at the Appellant’ shome
intheliving room, inthe Appellant’ swife' sbedroom, in the back bedroom in the garage, and in the
Appéllant’s bedroom. She also described incidents in the Appellant’s office at Round Mountain
Baptist Church, in the vehicle on the way home from singing practice, in the vehicle after cutting
firewood, at thelaundromat, in avan on theway homefrom cleaning thelaundromat, and in her own
living room. At trial, the victim related the following:*

[Count 5; between July 1992—February 1995]: Once in Patsy’s [the Appellant’s
wife' s| bedroom. She- - shehad |eft to go to work. Sheworked at the hospita late
at night. | was on the couch and she | eft to go to work. He put a piece of wood in
between the sliding glass door and the wall so the door couldn’t open. | guess that
was hisway of lockingit. And he carried meinto Patsy’sroom because | had asked
her if | could sleep with her that night, and she said yes, as soon as she got home
from work, she would come and get in the bed with me.

And | remember laying there. | wasasleep, and | felt someone comein there
and he pulled my pants down, he put his fingers inside of me and touched me, and
| heard Patsy beat on thedoor. | assumed it was Patsy. Someone was beating on the
door. And he hurried up and put my clothesback on me and raninthere, and | heard
Patsy come in and ask why the door was locked and why it took so long for him to
come in there to open the door.

[Count 6; between July 1992—February 1995]: | remember a time in the back
bedroom. He had a bedroom in the garage. It was like their storage room. There
was awasher and dryer back there. [The Appellant’ s son] Chuck and Patsy had | ft,
and he carried me back there and laid me sideways on the bed, and | went to sleep - -
| was asleep. And he came in there, he pulled down my pants and put his fingers

1The incidents are presented in the order in which they were testified to at trial by the victim as opposed to the
chronological order in which they actually occurred.
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inside of me and kissed on my chest, and he put my clothes back on me and went
back in thereand | just laid there.

[Count 7; between July 1992—February 1995]: Chuck wasthere. It was me, Chuck,
and [the Appellant]. And | said that | wanted to go take a nap, and [the A ppellant]
told meto go in the back bedroom. And | went back there, got in the bed and went
to sleep, and | heard someone pull off inavehicleand | just laid there and went back
to dleep. A few minuteslater | felt someone comein there and lay down behind me
and put their arms around me. And then | felt someone put their hand down my
pants, put their fingersinside of me, rub on me, kisson me. And then it went on for
alittle while and | heard a vehicle pull back up and felt someone jump off the bed
and run to the garage door and look outside in the driveway, and it was [the
Appellant] cause | opened my eyes and just looked and then | closed them real fast,
and heran - - he ran back in there and it was Chuck who had come back.

[Count 14; between July 1992—February 1995]: [O]ne time in between church
services at the Lighthouse. For morning church services, | always wear adress and
dressed up. And then for the late church services, | worejust like pants or a T-shirt
or something; we didn’'t dress up. And | went home with him in between the
services, and | wastaking anap. He was taking a nap with me.

And | remember somebody taking off my dress and pulling me on top of
them, and then he put his hands down my pants and put hisfingersinside of me and
rubbed and kissed on me. And then | remember moving around and waking up, and
| said, “What areyou doing?’ And he said, “I’m changing your clothesfor church,”
and then he finished helping me get dressed.

[Count 2; between July 1992—October 1994]: [When the Appellant was pastor at
Round Mountain Baptist Church,] [h]e picked me up from school one day cause |
was sick and we couldn’t get a hold of my parents or my grandma. And hetook me
back to Round Mountain because he had to study for the service. And we went up
into his office, and | was sick so | laid down on the couch.

And | remember him coming over there and rolling me over on my back and
sitting down in the floor in front of me. And he pulled down my pants, he put his
fingersinside of me, he rubbed and touched on me, and | heard my grandmacoming
up the stairsand he heard her too, and he hurried up and put my clothes back on me-
- just pulled up my pants and ran back over to his desk.

And | remember opening my eyes, and he had on ared sweater with awhite
undershirt. And then my grandma came in there and my grandma took me home.



[Count 3; between July 1992—February 1995]: [While driving home from singing
practice at Round Mountain Baptist Church, the Appellant told her] to lay down and
stretch out and just rest, and hewould put hishands down [her] pantsand touch [her]
on the way back home. [During these occasions, the Appellant inserted his fingers
in her vagina).

[Count 8; between July 1992—February 1995]: We watched - - we were watching
movies and | was laying on the couch, and [the Appellant] was there, my head was
inhislap. Hetold Patsy to go make some popcorn and to get me some covers, so she
went and got me some covers and covered me up. And then he would tell her to go
back in the kitchen, and she would go back in the kitchen and make some popcorn
or do whatever. And while | was laying there asleep, he would put his hands down
my pants and just touch me.

[Count 9; between July 1992—February 1995]: One time | was laying on the couch.
[The Appellant] was in the chair or something, and my mom was standing in the
floor in front of me on the couch and she had to leave to go pick up my little brother
from practice or something. And| - - we had beenwatching TV and | fell asleep, and
he came over there and sat down in front of me on the couch and pulled down my
pants and put his fingersinside of me.

[Count 11; between July 1992—February 1995]: | remember onetimethat it wasreal
rainy and cold outside, and we had been in there cleaning. And | went into the- - he
had aready cleaned up and put al the trash in the van so we could take it off, and |
was sitting in the van trying to get warm. And we went and took the trash off, and
he put a bucket or a box or something in between the seats because they weren't
connecting and told me to lay down because | had school the next day. And he
would put his hands down my pants on the way home and touch me.

[Count 12; between July 1992—February 1995]: Onetime my little brother waswith
me. Andinthevan, it had three seats and in the back - - my brother waslayinginthe
second seat. And there was like light bulbs and stuff in the front seat that [the
Appellant] was bringing home with him. And he would do the same thing. He
would put thelittle bucket in between the seats and tell meto lay down because| had
school the next day. And he would put his hands down my pants on the way home
and touch me.

[Count 13; between July 1992—F¢ebruary 1995]: | remember onetimethat | went with
him and it wasreally, really early of the morning, and we went in there and cleaned.
And [the Appellant] went through all of this stuff that had been |eft thereto seeif he
could find anything, | guess. And we went back - - he done the same thing, put the
bucket in between the seats and told me to lay down. And the next day, | didn’t go
to school because it was redlly, redly later cause | wasreally tired.

-4-



[Count 10; between July 1992—February 1995]: Me and my brother went with him
[to the church] because the heat had broken. We were supposed to be having
servicesthere, and all that wasin the building at the time for heat was awood stove
in the basement in this little room in the basement.

And since [the Appellant] was gonna go work on the thermostat, | guess - -
whatever - - to makeit warmin there, hetold me and my brother to gointherewhere
it was warm because that was the only place in the church that it was warm and go
to sleep, and my brother laid on one side of the room and | laid on the other and we
went to sleep. And sometime during that night, [the Appellant] came in there with
me, and herolled meover and pulled my pantsdown, put hisfingersinside of meand
touched me and rubbed on me. And my little brother just laid there. See, my little
brother didn’t know anything was going on.

In 1995, the victim’ sfamily stopped attending the Lighthouse New Beginnings Church and
returned to Round Mountain after adispute over church business with the Appellant. Thefamily’'s
relationship, while still friendly, was no longer as close. No other incidents of abuse occurred.

In 1999, after seeing avideo on sexua abuse at a youth group function, the victim told her
mother about the Appellant’s abuse of her, and an investigation began. The victim was examined
by a nurse practitioner, whose findings stated the victim’'s hymen was not intact. The reported
injuries were consistent with digital penetration; however, no determination could be made with
regard to when the sexual assaults had occurred.

On May 14, 1999, a Fentress County grand jury returned atwenty-count indictment against
the Appellant charging him with fifteen counts of rape of a child and five counts of aggravated
sexual battery. Followingajury trial, the Appellant was convicted of el even countsof rape of achild
and seven counts of aggravated sexual battery. However, on direct appeal, a pand of this court
reversed the convictions and remanded the case for anew trial .2

In January 2004, the Appellant was retried on eleven counts of child rape and five counts of
aggravated sexual assault. At trial, the Appellant testified and categorically denied al allegations
of sexual abuse. His wife and a son were called as defense witnesses. On January 22, 2004, the
Appellant was convicted of eight counts of rape of a child and four counts of aggravated sexual
battery. The Appellant was acquitted of three counts of rape of achild and one count of aggravated
sexual battery. Following a sentencing hearing, the Appellant was sentenced to twenty-two years
for each rape conviction and to ten years for each aggravated sexual battery conviction. The child
rape convictions were ordered to run concurrently with each other, as were the aggravated sexual

2On direct appeal of thefirst trial, a panel of this court reversed two aggravated sexual battery convictions for
insufficient evidence. The remaining convictions were reversed and remanded for a new trial due to the trial court’s
failureto require the Stateto elect the offenses upon which it sought convictions. Statev. Art Mayse, No. M 2001-03172-
CCA-R3-CD (Tenn. Crim. App. at Nashville, Jan. 22, 2003).
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battery convictions; however, the rape convictions were ordered to run consecutively to the
aggravated sexual battery convictions for atotal effective sentence of thirty-two years. The tria
court subsequently denied the Appellant’s motion for new trial, with this appeal following.

Analysis
I. Military Uniform

First, the Appellant contendsthat it waserror for thetrial court to deny hismotion requesting
that the victim, alance corpora serving on active duty in the United States Marine Corps, not be
allowed to testify in her military uniform. The Appelant, prior to trial, moved the tria court to
requirethevictimto testify in civilian attire, asserting that the State’ s sole motive for presenting the
witness in uniform was to bolster her credibility before the jury. This motion was denied. On
apped, the Appellant asserts that “[i]t is not unreasonable that during atime when our nation is at
war, that ajury would accord awitnessin military uniform greater trust and credibility than aperson
ontrial.”

The attire of the parties should be of little or no interest to the court, absent the reasonable
potential for: (1) risk to safety and security; (2) improper influence on the trier of fact; or (3)
distraction from the court proceedings. Sate v. Conway Fuqua, No. 1178 (Tenn. Crim. App. at
Knoxville, Aug. 28, 1991).

We find no case in Tennessee where a challenge has been made to avictim or a prosecuting
witness appearing in a military uniform. However, the issue has arisen in other states. State v.
Aupperlee, 168 A.D.2d 561 (Ny. 1990) (finding that permitting the victim to testify in his Marine
Corpsdressuniform did not deprivethe defendant of afair trial); Peoplev. Lloyd, 529 N.Y .S.2d 562
(1988) (holding it not improper to allow avictim to testify in his Navy uniform as ajury would not
automatically accord such a victim a greater measure of respect and trust merely because of the
uniform); Galmore v. State, 467 N.E.2d 1173 (IN. 1984) (finding no error in alowing victim to
testify in full military uniform as the defendant presented only his own conclusion as to the effect
of the victim's appearance at trial).

Likewise, wefind no error in alowing thevictiminthiscaseto testify dressed in her military
uniform. While it may be true that the jury looked favorably upon awitness who was serving her
county, we cannot automatically assume that the jury afforded her testimony more weight or
credibility based solely on her appearance in military uniform. We find thislittle different from a
police officer testifying in apolice uniform. As argued by the State, whether awitness or avictim
isacommon laborer, an engineer, or adoctor, is afact which may be considered by the jury but is
clearly not determinative of the credibility of that person. Contrary to the Appellant’ sargument, we
cannot equate this to a situation where the defendant is forced to appear in prison attire. See Estelle
v. Williams, 425 U.S. 501, 96 S. Ct. 1691 (1976); Carroll v. Sate, 532 S.W.2d 934 (Tenn. Crim.
App. 1975). Thisissueiswithout merit.



Il. Failureto Strike Jurorsfor Cause

Next, the Appellant contendsthat thetrial court erred by failingto strikefour jurorsfor cause,
three of which had close relationships with the victim or her family and one who had served as a
former deputy sheriff. First, the State respondsthat no prejudice hasresulted because the challenged
jurors were not seated on the jury. Further, the State argues that because the Appellant failed to
exercise dl his peremptory challenges, he cannot now complain of the issue.

The purpose of voir direisto ensure that jurors seated at trial are competent, unbiased, and
impartial. State v. Mann, 959 SW.2d 503, 533 (Tenn. 1997). The tria court is granted broad
discretion to decide the manner in which voir direwill be conducted, and itsdecisionsin thisregard
will not be disturbed on appeal absent a showing of abuse of discretion. State v. Sephenson, 878
SW.2d 530, 540 (Tenn. 1994). Moreover, unless there has been clear abuse, the trial court’s
discretion in determining the qualifications of jurorsis not subject to review. Lindseyv. Sate, 225
S.W.2d 533, 538 (Tenn. 1949).

In this case, the Appellant moved to strike four jurorsfor cause: (1) Juror Lowe who stated
he worked with the victim’s mother in the past; (2) Juror Cooper who stated she was a close friend
of Lois Winningham who was a close friend of the victim’'s family and had heard “talk” about the
case; (3) Juror Hammonds who stated he worked with the victim’s father and that his mother was
aclosefriend of the victim’ s mother; and (4) Juror Todd who previously served as adeputy sheriff
in Fentress County, though not during the period when this case was being investigated. Jurors
Lowe, Cooper, and Hammonds, although initially expressing some concerns, stated that they would
follow their oath. Juror Todd specifically stated that he had no opinion with regard to the case and
could be fair to both sides. From the record, it appears that the Appellant exercised peremptory
challenges, and these four prospective jurors were never impaneled asjurors.

In denying the Appellant’ s challengesfor cause of thethreejurors, thetrial court concluded:

The three jurors that expressed - - if I'm not - - let me try to use the proper
terminology here. | think they said they might have leanings but they would follow
the law. And defense counsel made a timely motion for challenge on cause. The
Court denied it at that time and al so said, though, that | will consider at the end of the
lineif new challenges are needed, they will be given.

And | had in the back of my mind decided that if counsel had needed more
challenges, you would have gotten them. There simply was no reason at that point
for meto excusethosethreejurorsif counsel wasgonnado it anyway. If counsd had
more challenges | eft, then there would be no foul there.

| felt like that they met the criteria for qualification. They obviously had
some concerns, as many of the jurors expressed some concerns about servingin this



kind of case anyway. But defense counsel did the proper thing, which was issue a
peremptory challenge for each of those.

Review of the record does not reveal adialogue with regard to the challenge of Juror Todd.

We note, as the Appellant acknowledges, that this court has previously held that “it isonly
where a defendant exhausts all of his peremptory challenges and is thereafter forced to accept an
incompetent juror can acomplaint about the jury selection processhave merit.” Satev. Harlen Roy
L. Zirker, No. M2003-02546-CCA-R3-CD (Tenn. Crim. App. at Nashville, May 12, 2005) (citations
omitted).

Thetrial court had widediscretionin ruling upon thequalificationsof ajuror.
Sate v. Kilburn, 782 SW.2d 199, 203 (Tenn. Crim. App. 1989). When the trial
court erroneously refusesto excuse ajuror for cause, the error isharmless unlessthe
jury that heard the case was not fair and impartial. State v. Thompson, 768 S.W.2d
239, 246 (Tenn. 1989). It iswell-settled that a defendant who disagrees with atria
court’ srulingonjuror challenges*”for cause” must, in order to preservetheclamthat
the ruling deprived him of afair trial, first utilize such peremptory challenges as he
has available to remove the jurors. Sate v. Howell, 868 S.\W.2d 238, 248 (Tenn.
1993). Thetrial court’s failure to properly exclude ajuror for cause is grounds for
reversal only if the defendant has exhausted al of his peremptory challenges and an
incompetent juror isthen forced upon him. Ross [v. Oklahoma], 487 U.S. [81], 89,
101 L. Ed. 2d. 80, 108 S. Ct. [2273], 2279 [(1988)]; State v. Jones, 789 S.W.2d 545,
549 (Tenn. 1990).

Initially, we note that no error is observed in thetrial court’ srefusal to strike the challenged
jurors for cause, as each juror expressed that he/she could follow the law and be fair to both sides.
Regardless, evenif error existed, therecord clearly establishesthat the Appellant did not exhaust his
peremptory challenges during jury selection. In fact, these jurors were excused from the panel by
the Appellant through his peremptory challenges; thus, the Appellant was not forced to accept an
incompetent juror.

The Appellant urges that we find Howell and Ross not controlling in this case because the
trial court did dismissajuror for cause who exhibited bias against the prosecution prior tothe State’ s
exhausting its peremptory challenges. However, thelaw isclear that before achallenge can bemade
on these grounds, a party must exhaust his peremptory challenges. The State further argues that the
Appellant has not asserted that the jury which actually heard the casewas not fair and impartial. The
Appellant counters that he is asserting that this failure to remove these jurors for cause tainted the
whole jury panel. We cannot agree. Nothing in the record indicates that the jury was in any way
prejudiced by these actions. Thisissue is without merit.



[11. Ex parte Communication with the Jury

Next, the Appellant asserts that the trial court erred by engaging in an ex parte
communication with the jury during deliberations, which he contends resulted in prejudice to his
right to afair trial. Specificaly, the Appellant asserts that:

the jury asked the Court a question off the record, which was related to the election
of charges and jury instructions. The judge should have called a jury out and
discussed theissue in front [of] both counsel for the State and Defendant. The jury
guestion should have been answered in open court on the record with all parties
present. . .. Thejury verdict is compromised based upon thiserror . . . .

The Appellant’s assertions are without foundation. Review of the record indicates that the jury
guestion wasdiscussed with both counsel and answered in open court. Theex parte communication
did not involve the answering of a jury question, but rather assistance in the formulation of the
guestion.

Trial courtsshould discontinuethe practice of communicating with deliberating juries. Sate
v. Mays, 677 SW.2d 476,479 (Tenn. Crim. App. 1984). Our supreme court hasheld that thesetypes
of communications are aways error and should not occur. Spencer v. A-1 Crane Service, Inc., 880
S\W.2d 938, 941 (Tenn. 1994). To prevent even the appearance of judicia partiality or unfairness,
any proceeding involving the jury after it hasretired for deliberations should be conducted in open
court andinthedefendant’ spresence. Satev. Tune, 872 S.\W.2d 922, 929 (Tenn. Crim. App. 1993);
Smith v. Sate, 566 S.W.2d 553, 559-60 (Tenn. Crim. App. 1978). The proper method of fielding
jury questions during deliberationsisto recall the jury, counsel for both parties, the defendant, and
the court reporter and to resolve the matter on the record. Mays, 677 SW.2d at 479. Thefailureto
follow the proper procedure, however, is subject to harmless error analysis. Tune, 872 SW.2d at
929; Mays, 677 SW.2d at 479. If the defendant has not been prejudiced by an inappropriate
response, reversal is not required. Tune, 872 SW.2d at 929.

Therecord reflects that during jury deliberations, the following jury question arose: “Does
each individual charge have to be unanimous not guilty to be anot guilty verdict?” Thetrial court
discussed the question with counsel for both parties and fashioned an appropriate response, taking
into account arguments from both sides. The jury returned to the court room, and the trial court
responded to the question by referring the jury back to sections previously instructed upon in the
origina charge. No new information was given to the jury in open court. The jury returned to
deliberate, and thetrial court stated, on the record, the events which had preceded submission of the
jury’ s question.

THE COURT: Yes. Just for the record, let me just go through that - - what
happened. It was indicated to the Court by the Jury Attendant that the Jury had a
question but didn’t know how to formulate it. The Court consulted with both sides
and upon consent of the State and the defense, the Court - - the Judge - - | went into
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the Jury Room and assisted very lightly in their asking the question - - how to form
the question. Andtheonly - - the solereason | did that is they may never have been
ableto come up with the proper verbiage to put up withit. So, the question that was
raised on the record was actually more in depth than they raised with me. So |
wanted [the Appellant’s trial counsel] to approve of that. Mr. Mayse, is there
anything that you wanted to say about that for therecord? If you want totalk to [trial
counsel] - - maybe he needsto explain it to you alittle better, but do you want to - -

[TRIAL COUNSEL:] We actuadly - - I discussed it with him and explained what |
thought the Court was doing and you know - -

THE COURT: And just for the record, the Court did not - - did not consult with the Jury concerning
their verdicts. We did not discuss anything about where they were in the process. So, you know,
al | did was go back and try to given them some guidance about forming the question that they had
for everyone, so that’swherewe're . . . .

Thus, from areading of what transpired, it appearsthat thetrial court consulted with thejury
on the formation of a question but that the court did so with the approval of the Appellant and the
State. Assuch, the Appellant’ sassertion that thetrial court should have consulted both parties prior
to taking action appears to be groundless. Notwithstanding our conclusion that reversible error did
not occur, we again emphasize that trial courts should refrain from directly communicating with a
deliberating jury unless in open court, on the record, and in the presence of counsel and the
defendant.

V. Bill of Particulars/Election
Next, the Appellant argues:

Thecourt erred in not dismissing the charges against the [ Appel lant] becausetheBill
of Particulars, Election of Offenses and Jury failed to sufficiently inform him of the
charges against him. The failure of the prosecution to specify through direct
testimony the span of time in which the acts were supposed to have occurred
prejudiced the [Appellant].

Theissue, as presented, isimprecise. First, our review reveals no motion by the Appellant
seeking dismissal of the charges against him due to the insufficiency of the bill of particulars.
Furthermore, the Appellant’s argument that the charges should have been dismissed because the
“Election of Offenses and Jury failed to sufficiently inform him of the charges against him” is not
discernable. Finaly, the Appellant’ sassertion that the State’ s proof failed “to specify through direct
testimony the span of time the acts were supposed to have occurred,” would appear to relate more
appropriately to aninsufficiency of the evidence argument than to the presented prejudi ce argument.
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Nonetheless, we elect review of the Appellant’s challenge to the bill of particulars and his
argument that the Statefailed to provide* factsalleging what wasto have occurred,” but rather “only
states the legal conclusion that [the Appellant] committed Rape of a Child and Aggravated Sexual
Battery.” Rule 7 of the Tennessee Rules of Criminal Procedure provides that upon a defendant’s
motion, “the court may direct thefiling of abill of particulars so asto adequately identify the offense
charged.” “The purpose of the bill of particularsis to provide information about the details of the
charge when necessary for adefendant to prepare his or her defense, to avoid prejudicia surprise at
trial, and to enable the defendant to preserve apleaof doublejeopardy.” Satev. Soeck, 944 SW.2d
598, 600 (Tenn. 1997). “Information that may be required in the bill of particularsincludes, but is
not limited to, details as to the nature, date, or location of the offense.” 1d.

The Tennessee Supreme Court has directly addressed the issue of the utilization of abill of
particularsin child sexual abuse casesin which the victim, and therefore the prosecution, is unable
to determine the specific dates on which the alleged abuse occurred. Statev. Byrd, 820 S\W.2d 739,
741-42 (Tenn. 1991). The court noted that when achild istoo young to remember exact dates, “the
child may be able to define the time of the offense by reference to such memorable occasionsin a
child slifeasbirthdays, seasonal celebrationsand holidays, the beginning or end of the school year,
or visitation by relatives.” Id. at 742. However, evenif the prosecutionisunableto offer exact dates
or even the approximatetime of the alleged offense by meansof descriptivereference, “aconviction
may nevertheless be affirmed if in the course of the trial it does not appear that the defendant’s
defense has been hampered by the lack of specificity.” 1d.

We find no error in the bill of particulars provided in thiscase. The record reflects that the
State filed an amended bill of particulars on January 15, 2004, which detailed the sixteen separate
counts. Though no specific dates are noted, each offense is alleged within a specified time frame.
Likewise, during the State’ s case-in-chief, no specific dates for the respective offenses were given.
However, the victim testified regarding the general time-frame of the occurrences. Moreover, each
incident is alleged to have occurred at a specific place. We find this sufficient to apprise the
Appellant of the charges against him. Moreover, we would note that this was the second tria
conducted involving these same incidents of sexual misconduct. The Appellant hasfailed to show
that he suffered prejudice because of alack of specific dates of the events and failed to show how
his defense would have been different had the specific dates been available.

Moreover, with regard to the el ection of offenses, therecord demonstratesthat thetrial court
properly instructed thejury regarding therequirement of jury unanimity. Theinstructionsgivenwere
clear that “thejury must unanimously decideif sufficient proof was presented to identify asingle act
by the defendant that would constitute the crime charged.” After review, we find no error.

V. Changeof Venue
The Appellant asserts that the tria court erred by failing to grant his request for a change of

venue. A criminal offense shall be prosecuted in the county where the offense was committed,
unless otherwise provided by statute or court rule. Sate v. Davidson, 121 S\W.3d 600, 611 (Tenn.
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2003); seealso Tenn. R. Crim. P. 18(a). Venue may be changed on motion of the defendant “if it
appears to the court that, due to undue excitement against the defendant in the county where the
offense was committed or any other cause, afair trial probably could not be had.” Tenn. R. Crim.
P. 21(a); see also Sate v. Dellinger, 79 SW.3d 458, 481 (Tenn. 2002). A motion for change of
venue shall be accompanied by affidavits alleging the facts that constitute “undue excitement” or
other grounds. Tenn. R. Crim. P. 21(b).

Thefact that ajuror has been exposed to pre-tria publicity doesnot of itself warrant achange
in venue. Sate v. Mann, 959 S.W.2d 503, 532 (Tenn. 1997). A court must instead consider a
number of factors, including the nature and extent of pre-trial publicity, the degree of publicity in
theareafromwhich thevenirewill be drawn, the existence of hostility or demonstrationsagainst the
defendant, and the length of time between the pre-trial publicity and thetrial. Hoover, 594 SW.2d
743, 746 (Tenn. Crim. App. 1979). A court must also consider the effect that pre-trial publicity may
have on jury selection. 1d. Relevant factorsin thisregard include the size of the area from which
the venire will be drawn, the potential jurors’ familiarity with the pre-trial publicity, the effect on
potential jurors shown during jury selection, and the defendant’ s use of peremptory challenges and
for-cause challenges. 1d.

The trial court has the discretion to determine whether to grant a change of venue, and its
discretion will be reversed only for a clear abuse of discretion. Dellinger, 79 SW.3d at 481.
Furthermore, the defendant must demonstrate that the jurors who actually sat were biased or
prejudiced against him before his convictions will be overturned on appeal. Satev. Melson, 638
SW.2d 342, 361 (Tenn. 1982). “The test is whether the jurors who actually sat and rendered
verdicts were prejudiced by the pre-trial publicity.” Satev. Crenshaw, 64 SW.3d 374, 386 (Tenn.
Crim. App. 2001) (citations omitted).

Initially, as the State correctly argues, the Appellant has waived review of thisissue by his
failureto renew hismotion for change of venue. Therecord before usindicatesthat prior to hisfirst
trial in 1999, the Appellant filed amotion for change of venue, whichwasdenied. Thedecisionwas
affirmed on direct appeal. Nothingintherecordindicates, however, that the A ppellant renewed that
motion prior to hisre-trial. Infact, the Appellant concedesthat he should have renewed the motion.
Therefore, we conclude that the motion was abandoned, and the issue iswaived. The Appellant’s
failure to take action to nullify the harmful effect of the error, if any, or otherwise raise this issue
below, or to demonstrate prejudice, precludes reversal on thisground. Tenn. R. App. P. 36 (a).

Nonetheless, evenif reviewed onitsmerits, the Appellant hasfailed to stateaclaimfor relief.
The Appellant urges us to consider that:

... the Court became aware of the potential jurors familiarity and prejudices against
[the Appellant] during voir dire. Fentress County isasparsely populated rural county
and child rapeis a heinous charge. The fact that [the Appellant] was a preacher at
achurch in asmall community made it even more difficult for himto get afair jury
trial in Fentress County.
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Furthermore, this was the second time the [ Appellant] was tried in Fentress
County. Many of the prospective jurors had heard about the case and severa had
aready formed opinions. The [Appellant] also had the same judge who had heard
evidence in the previoustrial.

The Appellant hasfailed to demonstratethat thejurorswho were seated were actual ly biased
or prejudiced against him asaresult of pre-trial publicity. Therecord containsno evidenceregarding
the nature of any pre-trial publicity, its content, the degree of which the publicity permeated the area
from which the venirewas drawn, or the time lapse between the publicity and thetrial. See Hoover,
594 SW.2d at 746. Thefact that the Appellant was apreacher in asmall community and that aprior
trial had occurred years before does not in and of itself guarantee abiased jury. The Appellant has
simply failed to introduce any evidence supporting hisclaim. “In the absence of acompleterecord,
we must presume that thetrial court correctly denied the motion for change of venue.” Crenshaw,
64 S.W.3d at 387. Accordingly, thisissue iswithout merit.

V1. Motion to Continue

The Appellant also arguesthat thetrial court abused its discretion by denying his motion for
continuance. Thegranting of acontinuance restswithinthe sound discretion of thetrial court. State
v. Odom, 137 S.\W.3d 572, 589 (Tenn. 2004). We will reverse the denia of a continuance only if
thetrial court abused its discretion and the defendant was prejudiced by the denial. Satev. Hines,
919 SW.2d 573, 579 (Tenn. 1995). In order to show prejudice, the defendant must demonstrate that
adifferent result might reasonably have been reached if the trial court had granted the continuance
or that the denia of the continuance denied the defendant afair trial. 1d. Moreover, adefendant who
asserts that the denia of a continuance constitutes a denial of due process or the right to counsel
must establish actual prejudice. Odom, 137 S.W.3d at 589.

Asthe State correctly points out, the record contains a motion filed on September 8, 2003,
inwhich trial counsd stated he was appointed on May 12, 2003, to represent the Appellant. Inlight
of the complicated nature of the case, trial counsel requested that the case be reset for January 2004.
That motion was granted by the trial court, and the case was set for January 21, 2004. On January
12, 2004, trial counsdl filed a second motion for continuance, citing a heavy caseload, personal
illness, and problemswith discovery. Therecordfailstorevea any specific action takenwithregard
to thismotion, asthereis no written record or transcript of the proceedings. We must assumeit was
denied, as the case proceeded to trial on January 21.

The Appellant has failed to establish that any prejudice resulted from the denia of this
motion. He merely argues that the request for more time to adequately prepare should have been
granted “especially considering the difficulty of the case and the seriousness of the charges against
[the Appellant].” Finding no abuse of discretion, thisissue is without merit.
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VI1I. Sentencing

Next, the Appellant challenges the sentence lengthsimposed by thetrial court aswell asthe
imposition of consecutive sentencing. Specifically, hearguesthat thetrial court erred by failing“to
state its reasoning for enhancement of Defendant’ s sentence pursuant to Tenn. Code Ann. § 40-35-
115 or consider the Defendant’ s age and poor health as possible mitigating factors pursuant to Tenn.
Code Ann. §40-35-113(13).” Hefurther argues that the court applied enhancement factor 16, that
the Appellant abused a position of public or privatetrust, in violation of Blakely v. Washington. He
also asserts that consecutive sentencing was not proper pursuant to Blakely, as no findings were
made by ajury.

We noteinitially that the Blakely claim has been rendered moot by the Tennessee Supreme
Court's recent decision in Sate v. Gomez, 163 S.W.3d 632 (Tenn. 2005). Our supreme court held
that the 1989 Sentencing Reform Act “authorizes a discretionary, non-mandatory sentencing
procedure. . . [which] setsout broad sentencing principles, enhancement and mitigating factors, and
apresumptive sentence, all of which serveto guidetrial judgesin exercisingtheir discretion to select
an appropriate sentence within the range set by the Legislature. Under the Reform Act, thefinding
of an enhancement factor does not mandate an increased sentence.” 1d. at 661. Accordingly, the
court held that the Tennessee Sentencing Reform Act does not violate the Sixth Amendment
guaranteeof ajury trial and s, thus, not affected by the Blakely decision. Id. Assuch, the Appellant
isnot entitled to relief under Blakely.

With regard to the length of the Appellant’s respective sentences, our sentencing law
providesthat when an accused challenges the length, range, or manner of service of asentence, this
court has a duty to conduct a de novo review of the sentence with a presumption that the
determinations made by the trial court are correct. T.C.A. § 40-35- 401(d) (2003); Sate v. Ashby,
823 S.W.2d 166, 169 (Tenn. 1991). Thispresumptionis*conditioned upon the affirmative showing
in the record that the trial court considered the sentencing principles and all relevant facts and
circumstances.” Ashby, 823 S.W.2d at 169. When conducting a de novo review of asentence, this
court must consider: (a) the evidence, if any, received at trial and the sentencing hearing; (b) the pre-
sentence report; (c) the principles of sentencing and arguments asto sentencing alternatives; (d) the
nature and characteristics of the crimina conduct involved; (e) any statutory mitigating or
enhancement factors; (f) any statement that the Appellant made on his own behalf; and (g) the
potential or lack of potential for rehabilitation or treatment. T.C.A. 8§40-35-102, -103, -210 (2003);
Ashby, 823 SW.2d at 168. Furthermore, we emphasize that facts relevant to sentencing must be
established by apreponderance of the evidence and not beyond areasonabledoubt. Statev. Winfield,
23 S.W.3d 279, 283 (Tenn. 2000). The party challenging asentence bearsthe burden of establishing
that the sentenceis erroneous. T.C.A.8 40-35-401(d), Sentencing Commission Comments.

If our review reflects that the trial court, following the statutory sentencing procedure,
imposed alawful sentence after having given due consideration and proper weight to the factorsand
principles set out under the sentencing law, and made findings of fact that are adequately supported
by the record, then we may not modify the sentence even if we would have preferred a different
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result. Statev. Fletcher, 805 SW.2d 785, 789 (Tenn. Crim. App. 1991). However, where thetrial
court failsto comply with the statutory provisions of sentencing, appellatereview isdenovo without
apresumption of correctness. Review of therecord revealsthat thetria court madeexplicit findings
with regard to its sentencing decisions and considered the sentencing guidelinesin determining the
sentence; accordingly, we find that the presumption of correctness applies.

The Appellant was convicted of eight counts of rape of a child, Class A felonies, and four
counts of aggravated sexual battery, Class B felonies. For standard offenders, the appropriate
sentence range for a Class A felony is fifteen to twenty-five years, and the appropriate range for a
Class B felony is eight to twelve years. T.C.A. § 40-35-112(a)(1), (2) (2003). The presumptive
sentencefor aClass A fel ony isthe midpoint within therange absent enhancing or mitigating factors,
and the presumptive sentence for a Class B felony isthe minimum sentencein therangeif there are
no enhancement or mitigating factors present. T.C.A. 8 40-35-210(c). The presumptive sentence
is then increased for applicable enhancing factors and decreased for applicable mitigating factors.
Id. at (d), ().

Review of therecord in this caserevealsthat thetrial court explicitly found two applicable
enhancing factors: (1) aprevious history of criminal convictions and (2) an abuse of a position of
public or privatetrust. See T.C.A. §40-35-114(2), (16) (2003). Wefind no error inthe application
of these factors asthe Appellant had a prior statutory rape conviction and clearly abused a position
of private trust based upon his position as a minister and close friend to the victim in this case.
Despite the Appellant’s claim to the contrary, the record does reveal that the trial court took into
consideration the Appellant’ sage and poor health under the catchall mitigator. See T.C.A. 840-35-
113(13) (2003). Based upon thesefindings, wefind no error in the length of the sentencesimposed.

The Appellant aso contends that the trial court erred by ordering that the sentencesin this
case be served consecutively, specifically relying upon Blakely. Asnoted, the Tennessee Supreme
Court hasfound Blakely inapplicableto our sentencing laws. Gomez, 163 S.W.3d at 632. Evenprior
to the decisionin Gomez, however, our high court had specifically noted that Blakely did not impact
our consecutive sentencing scheme. State v. Robinson, 146 S.\W.3d 469, 499 n.14 (Tenn. 2004).

A trial court may impose consecutive sentences upon adetermination that one or more of the
criteriaset forth in Tennessee Code Annotated section 40-35-115(b) exists. Thissection permitsthe
trial court to impose consecutive sentences if the court finds, as relevant to this case, that:

The defendant is convicted of two (2) or more statutory offenses involving sexual
abuse of a minor with consideration of the aggravating circumstances arising from
the relationship between the defendant and victim or victims, the time span of
defendant's undetected sexual activity, the nature and scope of the sexual actsand the
extent of theresidual, physical and menta damage to the victim or victims.

T.C.A. § 40-35-115(b)(5) (2003).
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After areview of therecord, wefind, asdid thetrial court, that theimposition of consecutive
sentences was proper pursuant to § 115(b)(5). Clearly, the Appellant has been convicted of more
than two statutory offenses involving sexual abuse of aminor. A close and personal relationship
existed between the Appellant and thevictim. He served not only as her minister, but also asaclose
family friend, even being referred to as PaPaw Art by the victim. According to the testimony of the
victimin this case, the abuse continued for a period of more than eighteen months. The nature and
scope of the sexual acts ranged from inappropriate touching to digital penetration. The record aso
reflects that, as a result of the Appellant’s sexual assaults, the victim has received extensive
counseling while in the Marine Corps. We find the proof sufficient to support application of
consecutive sentences. Thisissue iswithout merit.

VIII. Motion for Recusal

The Appellant arguesthat thetrial court abused its discretion in denying his motion seeking
recusal of thetrial judge. Specifically, he arguesthat “[a]sthetria judgein thefirst trial, he could
not properly function asan impartial thirteenth juror that would be hearing the evidencefor thefirst
time.”

The decision of whether to grant arecusal rests within the discretion of the trial judge and
will not be overturned on appeal unless clear abuse of discretion appears on the face of the record.
Satev. Hines, 919 SW.2d 573, 578 (Tenn. 1995). A motionto recuseshould begrantedif thejudge
has any doubts as to his or her ability to preside impartialy in the case, or whenever he or she
believesthat hisor her impartiality can reasonably be questioned. Tenn. Sup. Ct. R. 10, Canon 3(E);
Lackey v. Sate, 578 S.wW.2d 101, 104 (Tenn. Crim. App. 1978). Moreover, recusal is warranted
“when aperson of ordinary prudence in the judge’ s position, knowing all of the facts known to the
judge, would find a reasonable basis for questioning the judge' simpartiality.” Alley v. Sate, 882
S.W.2d 810, 820 (Tenn. Crim. App. 1994). In other words, the determining standard isan objective
one, not a subjective one. 1d. at 820. Courts must avoid the appearance of partiality as well as
partiality itself. 1d. at 823. Furthermore, any comments made by the trial court must be construed
in the context of all the facts and circumstances to determine whether a reasonable person would
construe those remarks as indicating partiality on the merits of the case. Id. at 822. However, we
note that a judge is in no way disgualified merely because he has participated in other legal
proceedings against the same person. Hines, 919 SW.2d at 578 (citing King v. Sate, 391 SW.2d
637, 642 (1965)). Moreover, prior knowledge of facts about the caseisnot sufficient in and of itself
to require disqualification. Alley, 882 S\W.2d at 822.

The record indicates that the Appellant filed a Motion to Recuse on September 2, 2003,
which alleges:

Onor about 5-16-03 the Court denied Counsel’ smotionto reinstate Defendant’ spre-
trial bail of $50,000, and in fact double bail to $100,000.
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In announcing its decision, and in response to Counsel’ s argument that Defendant
stood before the Court in what should be the same legal situation as he wasin prior
to tria (i.e. not convicted of any offense) and thus entitled to the same bail
arrangements, the Court stated on the record and in open court that while that might
betechnically true, the court neverthel ess had heard this case and knew certain things
about the case, and specifically referred to the Court’s outrage at the Defendant’s
statement at sentencing, and generally indicated that the Court was no longer at al
impartial as to the guilt or innocence of the Defendant, and acted accordingly in
doubling the bail amount.

However, as the State correctly points out, no transcript of the bail hearing or any type of
documentation rel evant to the issue has been placed in therecord. Clearly, allegations contained in
amotion may not be considered as evidence. As such, we are unableto find error here because we
are unable to review the “comments made by the trial court . . . in the context of all the facts and
circumstancesto determine whether areasonabl e person would construethose remarksasindicating
partiality on the merits of the case.” Alley, 882 S.W.2d at 822.

On the record before us, the only discussion of recusal occurs following jury selection at
which time the Appellant renewed his motion, asserting that the trial court had exhibited some
prejudice during voir dire by failing to excuse certain jurors for cause. See supra. Following an
explanation of its refusal to excuse the jurors for cause, the court made the following comments.

And | want [the Appellant] to know at this point the prior trial, as far as I'm
concerned, legally and intellectually, is gone. We're starting over from scratch.
WEe'll see how thiscasetranspires, and I’ m certainin my mind that | can try this case
without any problem. And | don’t expect you to - - you don’t haveto agree with that,
but you know, | know that | can do that. So, your motion to recuseis denied, and we
will proceed with thistrial.

The Appellant further asserts that the trial court was unable to correctly function as the
thirteenth juror in the case because the judge had heard the testimony in the Appellant’ s prior trial.
The Appellant’ s argument here appears somewhat circular. Onthe one hand, he complains that the
trial court could not function impartially because the judge had heard the evidence from the prior
trial.  On the other hand, the Appellant argues that if the trial court had considered the
inconsistencies in the testimony between the two trials, the court “would have found that the jury
verdict could not stand factually beyond a reasonable doubt. The inconsistenciesin the testimony
of [the victim] from thefirst trial to the second trial should have been enough to support adirected
verdict of acquittal.” Thisargument is misplaced. The inconsistenciesin the testimony from the
first trial werethoroughly devel oped by trial counsel on cross-examination, and the victim provided
explanations for some of those varying statements. It became an issue of credibility for the trier of
fact to decide. Obviously, in this case, the jury chose to accredit the testimony of the victim. We
find nothing to suggest that the trial court did not adequately function in its role as thirteenth juror
and nothing to indicate bias on the part of the trial court. Thus, thisissue iswithout merit.
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I X. Sufficiency of the Evidence

The Appellant asserts that the evidence presented at trial was insufficient as a matter of law
to support any of histwelve convictions. He arguesthat “since the alleged victim'’ s testimony was
inconsistent from the first and second trial and the jury’s findings of guilt on twelve (12) out of
sixteen (16) counts|, the convictions were] not supported the evidence and had no rationa basisin
fact.”

In considering this issue, we apply the rule that where the sufficiency of the evidence is
challenged, therelevant question for thereviewing court is “whether, after viewing the evidencein
the light most favorable to the [State], any rational trier of fact could have found the essential
elements of the crime beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319, 99 S.
Ct. 2781, 2789 (1979); see also Tenn. R. App. P. 13(e). Moreover, the State is entitled to the
strongest legitimate view of the evidence and all reasonable inferences which may be drawn
therefrom. Statev. Harris, 839 SW.2d 54, 75 (Tenn. 1992). All questionsinvolvingthecredibility
of witnesses, the weight and valueto be given the evidence, and all factual issuesareresolved by the
trier of fact. State v. Pappas, 754 SW.2d 620, 623 (Tenn. Crim. App. 1987). This court will not
reweigh or reevaluatethe evidence presented. Satev. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978).

“A guilty verdict by the jury, approved by the trial judge, accredits the testimony of the
witnessesfor the State and resolves all conflictsin favor of thetheory of the State.” Satev. Grace,
493 S\W.2d 474, 476 (Tenn. 1973). A jury conviction removes the presumption of innocence with
which adefendant isinitially cloaked and replacesit with one of guilt, so that on appeal, aconvicted
defendant has the burden of demonstrating that the evidence isinsufficient. Sate v. Tuggle, 639
SW.2d 913,914 (Tenn. 1982). Theserulesareapplicableto findingsof guilt predicated upon direct
evidence, circumstantial evidence, or a combination of both. State v. Matthews, 805 S.W.2d 776,
779 (Tenn. Crim. App. 1990).

Although aconviction may be based entirely upon circumstantial evidence, Duchac v. Sate,
505 SW.2d 237, 241 (Tenn. 1974), in such cases, the facts must be “so clearly interwoven and
connected that the finger of guilt is pointed unerringly at the Defendant and the Defendant alone.”
Sate v. Black, 815 S.W.2d 166, 175 (Tenn. 1991) (citing Sate v. Duncan, 698 SW.2d 63 (Tenn.
1985)). However, asin the case of direct evidence, the weight to be given circumstantial evidence
and “[t]heinferencesto be drawn from such evidence, and the extent to which the circumstances are
consistent with guilt and inconsi stent with innocence, are questions primarily for thejury.” Marable
v. Sate, 313 SW.2d 451, 457 (Tenn. 1958) (citations omitted).

The Appdlant was convicted of eight counts of rape of a child, which is defined as “the
unlawful sexual penetration of a victim by the defendant or the defendant by the victim, if such
victim isless than thirteen (13) years of age.” T.C.A. 8 39-13-522(a) (2003). Sexual penetration
is defined as “sexual intercourse, cunnilingus, fellatio, anal intercourse, or any other intrusion,
however dight, of any part of aperson’s body or of any object into the genital or anal openings of
the victim’s, the defendant’s, or any other person’s body, but emission of semen is not required.”
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T.C.A. 8 30-13-501(7) (2003). The Appellant was also convicted of four counts of aggravated
sexual battery, defined as “unlawful sexual contact with avictim by the defendant or the defendant
by avictim . . . [and] the victim isless than thirteen (13) years of age.” T.C.A. 8§ 39-13-504(a)(4)
(2003). “Sexual contact” includes“theintentional touching of the victim’s, the defendant’s, or any
other person’sintimate parts. . . if that intentional touching can be reasonably construed as being
for the purpose of sexual arousal or gratification.” T.C.A.830-13-501(6). “Intimate parts’ includes
“the primary genital area, groin, inner thigh, buttock or breast of a human being.” Id. at (2).

Essentially, the Appellant’s argument is a challenge to the weight and credibility of the
victim’'s testimony based upon the inconsistencies presented in her testimony from the first and
second trials. He asserts, despite the victim’s claim that therapy had helped her remember more
instances and details, that thereis no way that the victim could possibly remember more detailsin
the second trial than shedid inthefirst. We acknowledge that someinconsistencies are present in
the victim'’ s testimony from the two trials, such as which incident wasthefirst to occur. However,
all questionsinvolving the credibility of witnesses, the weight and value to be given the evidence,
and all factual issues are resolved by thetrier of fact. Pappas, 754 SW.2d at 623. Thejury viewed
the witnesses, heard their testimony, and observed their demeanor on the stand. While we
acknowledge conflicts in the witness' testimony on some points, it was the jury’s prerogétive to
weigh the credibility of the witness and to resolve any conflictsin thetestimony. Thiscourt will not
reweigh or reevaluate the evidence presented. Cabbage, 571 SW.2d at 835. Nor may we give
credence to the Appellant’ s assertions that it wasillogical for the jury to convict on only twelve of
the sixteen counts when the evidence was equally as strong on all counts. Again, thejury heard the
evidence and evaluated the testimony presented with regard to each count. After weighing that
evidence, asistheir prerogative, they obviously concluded that certain counts were not established.
We will not disturb that decision.

After review, we conclude that the evidence is more than sufficient to support each of the
convictions. The victim testified, in specific detail, to each of the circumstances surrounding the
twelve convictions. She stated that the Appellant inappropriately touched her intimate parts or
inserted his fingersinto her vaginawhen she was less than thirteen yearsold. Clearly, from these
facts, thejury could rationally infer that thiswasdonefor purposes of sexual arousal or gratification.
Testimony was also introduced by the victim’s mother, her grandmother, and a nurse practitioner,
who each corroborated certain details of the victim’ sassertions. Thejury, by their verdict, rejected
thetestimony of the Appellant, hiswife, and hisson with regard to their assertions that theincidents
had not occurred. We conclude that the evidence is legally sufficient to support each of the
Appellant’s convictions for rape of achild and aggravated sexual battery.

X. Cumulative Effect of Errors
Finally, the Appellant alleges that the cumulative effect of the errors in the trial court

effectively denied him afair trial. Having found no reversible errors, we conclude that thisissueis
without merit.
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CONCLUSION

Based upon the foregoing, the Appellant’s eight convictions of rape of a child, his four
convictions of aggravated sexual battery, and his effectivethirty-two year Department of Correction
sentence are affirmed.

DAVID G. HAYES, JUDGE
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